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DEPARTMENT  OF  ENERGY 
Economic  Regulatory  Administration 

10CFR  Part  211 
i  Docket  No.  ERA-R-79-251 

Mandatory  Petroleum  Allocation 
Regulations;  Amendment  to  Special 
Rule  No.  9  Providing  for  the  Special 
Allocation  of  Middie  Distillates 

agency:  Economic  Regulatory 
Administration,  Department  of  Energy. 
ACTION:  Final  rule. 

summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  is  amending  Special 
Rule  No.  9  to  Subpart  A,  Part  211  to 
extend  its  effectiveness  through  January 
31, 1980,  Today's  action  is  intended  to 
promote  activities  involving  surface 
passenger  mass  transportation  by 
ensuring  the  continued  availability  of 
diesel  fuel  for  such  activities. 

EFFECTIVE  DATE:  October  1, 1979. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  C.  Gillette  (Office  of  Public  Hearing 
Management),  Economic  Regulatory 
Administration,  Room  2222-A,  2000  M 
Street,  NW.,  Washington.  D.C  20461,  (202) 
254-5201. 

William  L  Webb  (Office  of  PubUc 
Information),  Economic  Regulatory 
Administration.  Room  B-110,  2000  M  Street, 
NW..  Washington,  D.C.  20461,  (202)  634- 
2170. 

W'iiliam  E.  Caldwell  (Office  of  Regulations 
and  Emergency  Planning).  Economic 
Regulatory  Administration,  Room  2304, 

2000  M  Street.  NW..  Washington,  D.C. 
20461,  (202)  254-8034. 

Alan  T.  Lockard  (Office  of  Fuels  Regulation), 
Economic  Regulatory  Administration. 

Room  6222,  2000  M  Street,  NW., 
Washington.  D.C.  20461,  (202)  254-7422. 

Ben  McRae  (Office  of  General  Counsel), 
Department  of  Energy,  Room  6A-127, 1000 
Independence  Avenue.  SW.,  Washington, 
D.C.  20585,  (202)  252-6739. 

SUPPLEMENTAL  INFORMATION: 

I.  Background. 

II.  Amendment  Adopted. 

III.  Procedural  Requirement. 

I.  Background 

In  response  to  requests  by  the 
Department  of  Agriculture  and  other 
interested  groups,  we  adopted  a  Special 
Rule  No.  9  which  provided  for  those 
engaged  in  agricultural  activities  to 
receive  their  current  requirements  of 
middle  distillates  in  order  to  prevent  the 
interruption  of  planting  activities  (44  FR 
28606,  May  15. 1979).  We  requested 
comments  on  Special  Rule  No.  9  through 
June  15. 1979  and  held  a  public  hearing 
in  Washington,  D.C.  on  May  18. 1979. 
We  specifically  requested  comments  as 


to  whether  any  other  activity,  such  as 
surface  passenger  mass  transportation, 
should  be  included  within  the  coverage 
of  Special  Rule  9  and  as  to  whether  the 
Rule  should  be  extended  beyond  July  31, 
1979.  Based  on  early  comments  and 
market  data,  we  amended  Special  Rule 
No.  9  to  include  surface  passenger  mass 
transportation,  agricultural  trucking  and 
crude  oil  and  natural  gas  production 
activities  (44  FR  31626,  June  1, 1979). 

Our  review  of  all  comments  received 
by  June  15, 1979  indicated  that  Special 
Rule  No.  9  had  served  its  original 
purpose,  which  was  to  provide  enough 
fuel  for  planting  the  Nation’s  crops. 
However,  the  comments  and  our  own 
analysis  also  indicated  that  the  shortage 
of  petroleum  products  resulted  in 
difficulties  for  consumers  of  middle 
distillates  engaged  in  many  non-priority 
activities,  and  that  this  shortage 
situation  had  been  exacerbated  by  the 
adoption  of  Special  Rule  No.  9. 
Accordingly,  on  June  21, 1979  we  revised 
Special  Rule  No.  9  so  that  it  provided  an 
allocation  only  for  surface  passenger 
mass  transportation  (44  FR  37188,  June 
25, 1979).  We  continued  the  rulemaking 
proceeding,  however,  to  consider  the 
need  for  any  additional  action. 

The  revised  Special  Rule  No.  9 
provided  for  the  allocation  of  middle 
distillates  through  September  30, 1979. 
We  have  received  a  significant  number 
of  comments,  however,  that  urge  us  to 
extend  the  effectiveness  of  the  revised 
Rule  indefinitely.  These  comments 
restate  the  views  expressed  at  the  May 
hearing  and  in  the  earlier  written 
comments  that  the  activities  included 
within  surface  passenger  mass 
transportation  were  essential  for  many 
individuals  and,  together  with 
vanpooling,  had  helped  to  conserve 
energy  by  giving  individuals  the  choice 
of  using  more  energy-efficient  forms  of 
transportation.  They  also  indicated  that 
the  continuation  of  many  of  these 
energy-efficient  activities  at  current 
levels  require  an  assurance  that 
sufficient  fuel  will  be  available  in  the 
coming  months. 

After  considering  these  comments,  we 
believe  it  appropriate  to  extend  the 
effectiveness  of  Special  Rule  No.  9. 
Accordingly,  we  are  amending  Special 
Rule  No.  9  to  extend  its  effectiveness 
through  January  31, 1980.  In  addition,  we 
plan  to  issue  shortly  a  Notice  of 
Proposed  Rulemaking  to  make  Special 
Rule  No.  9  permanent, 

II.  Amendment  Adopted 

Special  Rule  No.  9  is  revised  to  be 
effective  through  January  31, 1980.  The 
Operation  of  Special  Rule  No.  9  is 
thoroughly  discussed  in  the  May  15  and 
June  1  Notices,  and  that  discussion  is 


incorporated  herein  by  reference.  It 
should  be  noted,  however,  that  the 
provisions  in  Special  Rule  9  which 
related  to  the  redirection  of  product  and 
the  review  of  inventory  practices 
expired  on  July  31. 1979,  and  have  been 
deleted. 

III.  Proce'dural  Requirement 

A.  Section  404  of  the  DOE  Act 

Section  404(a)  of  the  DOE  Act  requires 
that  the  Federal  Energy  Regulatory 
Commission  (FERC)  be  notified 
whenever  the  Secretary  of  Energy 
proposes  to  prescribe  rules,  regulations, 
and  statements  of  policy  of  general 
applicability  in  the  exercise  of  functions 
transferred  to  him  under  section  301  or 
section  306  of  the  DOE  Act.  If  the  FERC 
determines,  within  such  period  as  the 
Secretary  may  prescribe,  that  the 
proposed  action  may  significantly  affect 
any  of  its  functions  under  section  402 
(a)(1)  or  (b)  of  the  DOE  Act,  the 
Secretary  shall  immediately  refer  the 
matter  to  the  FERC, 

Following  an  opportunity  to  review 
Special  Rule  No.  9,  the  FERC  has 
declined  to  determine  that  it  may 
signific,antly  affect  one  of  its  functions 
under  the  sections  noted  above. 

B.  Section  7  of  the  FEA  Act 

Under  section  7(a)  of  the  Federal 
Energy  Administration  Act  of  1974  (15 
U.S.C.  787  et  seq..  Pub.  L.  93-275,  as 
amended),  the  requirements  of  which 
remain  in  effect  under  section  501(a)  of 
the  DOE  Act,  the  delegate  of  the 
Secretary  of  Energy  shall,  before 
promulgating  proposed  rules, 
regulations,  or  policies  affecting  the 
quality  of  the  environment,  provide  a 
period  of  not  less  than  five  working  days 
during  which  the  Administrator  of  the 
Environmental  Protection  Agency  (EPA) 
may  provide  written  comments 
concerning  the  impact  of  such  rules, 
regulations,  or  policies  on  the  quality  of 
the  environment.  Such  comments  shall 
be  published  together  with  publication 
of  notice  of  the  proposed  action.  A  copy 
of  this  Rule  was  provided  to  the  EPA 
Administrator  who  has  responded  that 
EPA  does  not  foresee  this  Rule  having 
an  unfavorable  impact  on  the  quality  of 
the  environment  as  related  to  the  duties 
and  responsibilities  of  EPA. 

C.  National  Environmental  Policy  Act 

It  has  been  determined  that  these 
amendments  do  not  constitute  a  “major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment" 
within  the  meaning  of  the  National 
Environmental  Policy  Act  (NEPA),  42 
U.S.C,  4321  et  seq.,  and  therefore  an 
environmental  assessment  or  an 
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environmental  impact  statement  is  not 
required  by  NEPA  and  the  applicable 
DOE  regulations  for  compliance  with 
NEPA.  This  determination  is  based  on 
our  analysis  which  indicates  that 
today's  action  will  have  no  effect  on  the 
production  or  the  available  supply  of 
middle  distillates. 

D.  Section  501  of  the  DOE  Act 

Subsection  501(b)  of  the  DOE  Act 
requires  that  comments  on  a  proposed 
rule  be  permitted  for  thirty  days. 
Subsection  501(c)  of  the  DOE  Act 
requires  that  an  opportunity  be  provided 
for  the  oral  presentation  of  comments. 

As  noted  previously,  we  have  complied 
with  these  prior  notice  and  hearing 
requirements  and  have  considered  the 
comments  received  in  deciding  whether 
to  adopt  this  Rule.  , 

E.  Executive  Order  12044 

Executive  Order  12044  (43  FR  12661, 
March  23, 1978)  requires  the  agencies 
subject  to  it  to  publish  all  proposed 
"significant"  regulations  for  public 
comment  for  a  minimum  of  60  days  and 
to  prepare  a  regulatory  analysis  for 
those  significant  regulations  which  are 
determined  likely  to  have  a  major 
impact.  Section  2(e)  of  the  Executive 
Order  directs  the  agencies  to  establish 
criteria  to  identify  which  regulations  are 
significant.  DOE's  implementing 
procedures  are  contained  in  DOE  Order 
2030  (44  FR  1032,  January  3, 1979). 

Today's  action  will  provide  for  a 
limited  extension  of  an  existing 
regulation.  We  do  not  expect  such 
extension  to  affect  important  policy 
concerns  or  impose  any  significant 
additional  burdens  on  the  public. 
Moreover,  we  have  determined  that 
today's  action  will  not  be  the  object  of 
much  public  interest,  as  indicated  by  the 
fact  that  no  general  objections  regarding 
the  allocation  of  middle  distillates  for 
mass  transportation  were  raised  in  the 
comments  received  in  response  to  the 
adoption  and  initial  extension  of  Special 
Rule  No.  9.  Finally,  we  will  soon  be 
issuing  a  Notice  of  proposed  rulemaking 
to  make  Special  Rule  No.  9  permanent 
and,  thus,  will  be  providing  ample 
opportunity  for  public  participation  in 
determining  the  extent  to  which  the 
continued  special  allocation  of  middle 
distillates  for  mass  transportation  is 
necessary  and  appropriate.  In  view  of 
these  considerations,  we  have 
determined  that  today's  action  to  extend 
Special  Rule  No.  9  does  not  constitute  a 
significant  regulation  as  contemplated 
by  that  term  in  Executive  Order  12044 
and,  therefore,  that  a  60-day  comment 
period  and  the  preparation  of  a 
regulatory  analysis  are  not  required. 


F.  Section  553  of  the  Administrative 
Procedure  Act 

Section  553(d)  of  the  Administrative 
Procedure  Act  requires  that  a 
substantive  rule  not  become  effective 
less  than  thirty  days  after  its  publication 
unless  the  agency  finds  for  good  cause 
this  requirement  impracticable, 
unnecessary  or  contrary  to  the  public 
interest  and  publishes  this  finding 
together  with  the  rule.  We  have 
determined  that  good  cause  is  found  to 
waive  the  section  553(d)  requirement 
since  it  would  be  contrary  to  the  public 
interest  to  permit  a  situation  to  arise  in 
which  the  availability  of  energy-efficient 
surface  passenger  mass  transportation 
might  be  disrupted  due  to  a  lack  of 
sufficient  supplies  of  diesel  fuel. 
Moreover,  this  requirement  is  not 
necessary  since  the  Rule  continues  a 
program  that  is  already  in  effect  and  on 
which  there  has  been  ample  opportunity 
for  comments  concerning  its  specific 
provisions. 

(Emergency  Petroleum  Allocation  Act  of  1973, 
15  U.S.C.  751  et  seq.,  Pub.  L  93-159,  as 
amended,  Pub.  L  93-511,  Pub.  L.  94-99,  Pub. 

L  94-133,  Pub.  L.  94-163,  and  Pub.  L  94-385; 
Federal  Energy  Administration  Act  of  1974, 

15  U.S.C.  787  et  seq..  Pub.  L.  93-275,  as 
amended.  Pub.  L  94-332,  I*ub.  L.  94-385,  Pub. 
L.  95-70,  and  Pub.  L.  95-91;  Energy  Policy  and 
Conservation  Act,  42  U.S.C.  6201  et  seq.,  Pub, 
L  94-163,  as  amended.  Pub.  L.  94-385,  and 
Pub.  L.  95-70;  Department  of  Energy 
Organization  Act,  42  U.S.C.  7101  et  seq..  Pub. 
L.  95-91;  E.0. 11790,  39  FR  23185:  E.0. 12009, 
42  FR  46267) 

In  consideration  of  the  foregoing.  Part 
211  of  Chapter  II  of  Title  10  of  the  Code 
of  Federal  Regulations  is  amended  as 
set  forth  below,  effective  October  1, 

1979, 

Issued  in  Washington,  D.C.,  September  26, 
1979, 

David ).  Bardin, 

Administrator,  Economic  Regulatory 
Administration. 

The  Appendix  to  Subpart  A  of  Part 
211  is  amended  by  modifying  Special 
Rule  No.  9  to  read  as  follows: 

Appendix — Special  Rule  No.  9 

Special  Allocation  of  Middle  Distillates  for 
Surface  Passenger  Mass  Transportation 

1.  Scope.  Notwithstanding  the  provisions  of 
paragraphs  (b)  and  (c)  of  $  210.35  of  Part  210 
of  this  chapter  and  of  paragraphs  (b)(5)  and 

(b)(6)  of  S  211.1  of  this  part,  this  Special  Rule 
establishes  a  special  allocation  program  for 
middle  distillates  for  the  months  of  May  1979 
through  January  1980. 

2.  Definitions.  For  purposes  of  this  Special 
Rule,  the  relevant  definitions  of  S  211.51  of 
Part  211  of  this  chapter  shall  apply,  except 
that  the  following  definitions  shall  apply: 

“Base  period''  means  the  first  calendar 
month  prior  to  May  1979  in  which  a 


wholesale  purchaser  purchased  or  obtained 
middle  distillate  volumes. 

"Current  requirements"  means,  (a)  with 
respect  to  a  wholesale  purchaser-consumer 
or  end-user,  the  volume  of  middle  distillates 
needed  by  the  wholesale  purchaser-consumer 
or  end-user  to  meet  its  present  supply 
requirements  for  middle  distillates  for  use  in 
surface  passenger  mass  transportation,  but 
does  not  include  any  amounts  which  the 
wholesale  purchaser-consumer  or  end-user 
purchases  or  obtains  for  resale  or 
accumulates  as  an  inventory  in  excess  of  that 
purchaser's  customary  inventory  maintained 
in  the  conduct  of  its  normal  business 
practices;  or,  (b)  with  respect  to  a  wholesale 
purchaser-reseller,  the  volume  of  middle 
distillates  needed  by  the  wholesale 
purchaser-reseller  to  meet  its  present 
requirements  to  supply  middle  distillates  to 
wholesale  purchaser-consumers,  end-users  or 
other  wholesale  purchaser-resellers  for 
ultimate  use  in  surface  passenger  mass 
transportation. 

“Middle  distillates”  means  any  of  the 
following,  as  defined  in  S  212.31  of  Part  212  of 
this  chapter.  No.  1  heating  oil.  No.  1-D  diesel 
fuel.  No.  2  heating  oil.  No.  2-D  diesel  fuel  and 
kerosene. 

“Surface  passenger  mass  transportation" 
means  any  activity  in  which  passengers'  are 
transported  by  means  of  a  commuter  bus  or 
rail  system  (including  a  metropolitan  mass 
transit  system),  a  school  bus,  a  charter  bus,  a 
commuter  ferry,  or  an  intercity  passenger  bus 
or  train. 

3.  General  Rule.  Each  supplier  of  middle 
distillates  shall  supply  all  wholesale 
purchaser-consumers,  all  end-users,  and  all 
wholesale  purchaser-resellers  with  their 
current  requirements  for  middle  distillates 
which  have  been  certified  to  that  supplier  in 
accordance  with  the  provisions  of  this 
Special  Rule. 

4.  Certification  Requirements. 

(a)  End-users.  An  end-user  may  certify  to 
any  supplier  its  current  requirements  for 
middle  distillates  for  surface  passenger  mass 
transportation. 

(b)  Wholesale  purchaser-consumers.  A 
wholesale  purchaser-consumer  may  certify  to 
its  base  period  supplier  its  current 
requirements  for  middle  distillates  for 
ultimate  use  in  surface  passenger  mass 
transportation. 

(c)  Wholesale  purchaser-resellers.  A 
wholesale  purchaser-reseller  may  certify  to 
its  bane  period  supplier  its  current 
requirements  for.  (i)  Any  end  user,  (ii)  any 
wholesale  purchaser-consumer  it  supplied 
during  the  base  period  (in  accordance  with 
paragraph  (d)  of  this  section;  (iii)  any 
wholesale  purchaser-consumer  it  agrees  to 
supply  under  section  (7);  (iv)  any  assigned 
purchasers,  and  (v)  any  certification  for 
volumes  to  be  supplied  pursuant  to  this 
Special  Rule. 

(d)  Purchasers  with  more  than  one  base 
period  supplier,  A  purchaser  or  supplier 
which  purchased  or  obtained  middle 
distillates  during  the  base  period  from  more 
than  one  supplier  may  certify  to  each  such 
supplier  a  percentage  of  its  current 
requirements  for  surface  pas9enger  mass 
transportation  which  does  not  exceed  the 
percentage  of  the  total  volumes  of  middle 
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distillates  purchased  or  obtained  by  the 
purchaser  from  that  supplier  in  the  base 
period. 

5.  Validation  of  Certifications.  In  the  event 
that  a  purchaser  and  its  supplier  cannot  agree 
on  the  volume  of  middle  distillates  which  the 
supplier  is  required  to  supply  to  the 
purchaser  under  this  Special  Rule,  the 
purchaser  may  request  validation  of  the 
required  volume  from  the  appropriate  ERA 
Regional  Office.  From  the  time  the  supplier 
receives  certification,  the  supplier  shall 
supply  the  purchaser  any  volumes  which  are 
not  in  dispute.  If  ERA  determines  that  the 
purchaser  is  entitled  to  volumes  in  excess  of 
those  supplied  by  the  supplier  during  the 
period  in  which  certification  was  in  dispute. 
ERA  may  order  the  supplier  to  supply  such 
increased  requirements  and  to  supply  the 
purchaser  with  additional  volumes  of  middle 
distillates  equal  to  the  amount'the  purchaser 
would  have  received  if  the  increased 
requirements  had  been  supplied  during  such 
period. 

6.  Assignment  of  suppliers.  Any  purchaser 
which  is  unable  to  purchase  or  obtain  its  total 
current  requirements  for  ultimate  use  in 
surface  passenger  mass  transportation  may 
apply  to  the  appropriate  ERA  Regional  Office 
as  provided  in  Subpart  C  of  Part  205  of  this 
chapter  to  be  assigned  a  supplier.  Provided. 
That,  an  end-user  in  a  State  in  which  there  is 
a  State  Office  must  apply  to  that  State  Office 
as  provided  in  Subpart  Q  of  Part  205  of  this 
chapter  for  the  assignment  of  a  supplier.  The 
purchaser  may  be  assigned  one  or  more 
suppliers  and  the  amount  of  its  current 
requirements  to  be  supplied  by  each  supplier 
may  be  specified. 

7.  Mutual  agreements.  As  an  alternative  to 
the  procedures  set  forth  in  sections  (5)  and  (6) 
of  this  Special  Rule,  a  supplier  of  middle 
distillates  may  agree  to  supply  that  portion  of 
the  current  requirements  of  a  wholesale 
purchaser-consumer  which  has  been  unable 
to  obtain  the  full  amount  of  its  current 
requirements  from  its  base  period  suppliers. 

8.  Normal  business  practices:  nan- 
discriminatory  pricing.  The  requirements  of 
paragraphs  (a)  and  (b)  of  §  210.62  of  this 
chapter  shall  apply  to  suppliers  to  prohibit 
any  practice  or  any  form  of  discrimination 
(including  price  discrimination)  which  has  the 
effect  of  circumventing,  frustrating  or  - 
impairing  the  objectives,  purposes  and  intent 
of  this  Special  Rule. 
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